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KIRK DAHL, ET AL., Individually and
on Behalf of All Others Similarly Situated,

Plaintiffs
V. CIVIL ACTION NO.:
07-12388-EFH
BAIN CAPITAL PARTNERS, LLC, ET AL,

Defendants.
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MEMORANDUM AND ORDER

June 22, 2009

HARRINGTON, S.D.J.

The court grantsin part and denies in part Plaintiffs Motion for Entry of Order Governing
Discovery Format (Docket No. 217).
Introduction

This motion centers on electronic discovery. The proper handling of electronic discovery
isanew and developing area of law practice. The Federa Rulesfirst addressed electronic
discovery in 2006 and the Local Rules of this court have yet to provide any guidance on
electronic discovery. Therefore, the court appreciatesthat it treads in what still are largely
unknown waters.

The court made clear in its December 15, 2008 decision on this matter that it is
determined to have discovery proceed in an organized and managed fashion. Recent Supreme

Court jurisprudence on discovery influenced the court’s decision. The Supreme Court expressed



frustration with trial courts' supervision of discovery in Bell Atlantic Corp. v. Twombly, 550 U.S.

544, 559 (2007) and the Supreme Court echoed this frustration more recently in Ashcroft v.
Igbal, 129 S. Ct. 1937, 1953 (2009).

The court’s analysis follows and is organized by each issue: (1) payment of discovery; (2)
metadata; (3) excel spreadsheets; and (4) privilege logs. Asin previous rulings, the court refersto
the plaintiffs as the “ Shareholders’ and the defendants as the “ PE Firms.”

Decision

The court first considers the dispute over shifting discovery costs. The court rulesthat the
PE Firms are to pay their own costs in producing the PE Firms' electronic documents to the
Shareholders. For all discovery, including electronic discovery, the presumption is that parties

must satisfy their own costsin replying to discovery requests. Oppenheimer Fund, Inc. v.

Sanders, 437 U.S. 340, 358 (1978); Zubulake v. UBS Warburg LLC, 216 F.R.D. 280, 283

(S.D.N.Y. 2003) (electronic discovery). Courtswill rarely shift coststo the requesting party and
thisis not one of those exceptional circumstances. According to Rule 26, the primary federal rule
on discovery, electronic discovery costs can be shifted if the responding party identifies the source
of the requested documents as not reasonably accessible because of an undue burden or cost on
the responding party. Fed. R. Civ. P. 26(b)(2)(B).

These conditions are not met here. First, the PE Firms neglect to identify which
documents are inaccessible or the nature of that inaccessibility. Second, the PE Firms do not
explain how they will sustain an undue burden or cost in producing documents. In short, the PE
Firmsfail to provide any grounds for shifting costs, which they must provide to overcome the

presumption that they bear the costs in producing their electronic documents.



At the same time, the court rulesthat the PE Firms do not have to pay to change the
format of their responsive documents. |f the Shareholders want the format of the documents to
be changed, they must pay for this modification. Quite logically, Rule 34, which focuses on
electronic document production, requires that just as parties must satisfy their costs of producing
documents, they need only produce documents “as they are kept in the usual course of business.”
Fed. R. Civ. P. 34(b)(2)(E)(i). Therefore, the PE Firms do not have to alter the format of
documents, they need only produce documents as they ordinarily maintain them. The
Shareholders, and not the PE Firms, have to pay: (1) for scanning and optical character
recognition (“OCR”) for paper documents; and (2) for OCR for those electronic documents
without text search capabilities.

Moreover, while Rule 34 does suggest that a responding party should trandate
electronically stored information, “if necessary,” to make that information “reasonably usable,”
the Shareholders make no showing that such trandlation by the PE Firms is necessary to make the
documents reasonably usable. See Fed. R. Civ. P. 34(a)(1)(A). If infact documentsto be
produced by the PE Firms are not reasonably usable as kept in the usual course of business, the
PE Firms should tranglate these documents into a usable form before producing them to the
Shareholders.

Also, if the PE Firms change the format of any documents for their own use in this
litigation, they should offer the Shareholders access to these altered documents. The
Shareholders would need only pay to put the converted documents on DVDs, a cost they state in
their memorandum they are willing to carry. The parties should cooperate as much as possible in

exchanging information, for this collaboration helps to fulfill the overall goal of discovery: to



focus on matters reasonably calculated to produce evidence admissible at trial. Oppenheimer, 437
U.S. at 351-52.

The court’s concern over the goal of discovery is aso relevant to the parties dispute over
metadata. Here, too, the court believes the parties must be concerned with uncovering admissible
evidence. The Shareholders seek al of the metadata associated with emails and word documents
produced by the PE Firms. The PE Firms refuse to produce all metadata and instead offer to
provide 12 fields of metadata. The court rulesin favor of the PE Firms for two reasons. First,
case law shows wariness about metadata’ s value in litigation. Many courts have expressed
reservations about the utility of metadata, explaining that it does not lead to admissible evidence

and that it can waste parties’ time and money. Wyeth v. Impax Lab., Inc., 248 F.R.D. 169, 171

(D. Del. 2006); Williams v. Sprint/United Mgmt. Co., 230 F.R.D. 640, 651 (D. Kan. 2005).

Second, Rule 34 militates against the broad, open disclosure of metadata that the Shareholders
seek. The Rule 34 Advisory Committee Notes to the 2006 Amendment express concern that
producing diverse types of electronicaly stored information in the same format would be costly,
burdensome, and ultimately fruitless. Fed. R. Civ. P. 34 advisory committee’s notes. Instead,
the notes explain that requests should be tailored to each type of program, so only necessary data
is produced.

The court applies this principle to the metadata requests here. Rather than a sweeping
request for metadata, the Shareholders should tailor their requests to specific word documents,
specific emails or specific sets of email, an arrangement that, according to their memorandum,

suits the PE Firms. This more focused approach will, the court hopes, reduce the parties costs



and work. Furthermore, it reflects the general uneasiness that courts hold over metadata’' s
contribution in assuring prudent and efficient litigation.

The court next discusses the dispute over producing excel spreadsheets in their native
format. The court rules that spreadsheets are to be produced in their native format. Again, Rule
34 requires that documents be produced as they are kept in the usual course of business. Fed. R.
Civ. P. 34(b)(2)(E)(i). Inthe usua course of business, the PE Firms maintain spreadsheetsin
their native format. Native format means that the spreadsheets have certain search capabilities
and attributes, such asformulae. Therefore, Rule 34 requires that the PE Firms produce the
spreadsheets in native format, keeping these attributes and search capabilities intact.
Furthermore, that the majority of the PE Firms agree to produce the spreadsheets in their native
format, and only two refuse to do so, demonstrates the reasonableness of this discovery request.
The court orders al of the PE Firmsto produce their excel spreadsheets in native format.*

Finally, the court rules that the PE Firms must provide privilege logs in native formeat.
Although the Shareholders claim that the PE Firms refuse to produce privilege logs in native
format, the PE Firms state in their opposition memorandum that, except for one PE Firm, the
parties resolved this dispute. The court orders this one PE Firm to join the other PE Firms and

provide privilege logs in their native format to the Shareholders.

! The court notes that it holds different views of spreadsheet native format versus
metadata because of the different functions of native format and metadata. Maintaining
spreadsheetsin their native format is necessary to assure the integral elements of a spreadsheet
remain undisturbed. In contrast, the court is not convinced that metadata is an integral element of
agiven email or word document.



Maintiffs Motion for Entry of Order Governing Discovery Format (Docket No. 217) is
GRANTED IN PART and DENIED IN PART.

SO ORDERED.

/s Edward F. Harrington
EDWARD F. HARRINGTON
United States Senior District Judge
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